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I 

The Government does not dispute that the definition of 
the elements of the crime given by the District Judge in his 
charge to the jury included an erroneous statement of the 
critical fact that the jury had to find in order to render a 
guilty verdict.* Instead, the Government argues that there 

♦ The Judge charged only that appellant Glazer had to have 
known of an agreement, and did not require a finding that he 
be a party to it. 






there was no objection, and tha-*- other portions of the charge 
cured the defect. 

Precedents of the Supreme Court and this Court establish 
that a charge to the jury which omits, misstates, or relates 
in a confusing manner an element of the crime is erroneous so 
as to affect a substantial right of the defendant and that a 
reversal of the judgment is required even if defense counsel 
interposed no objection. Screws v. United States , 325 U.S. 

91 (1945); United States v. Howard , 506 F.2d 1131 (2d Cir. 
1974); United States v. Clark , 475 F.2d 2*0, 248 (2d Cir. 
1973); United States v. Fields , 466 F.2d 119 (2d Cir. 1972); 
United States v. Byrd , 352 F.2d 570 (2d Cir. 1965). 

In Screws , the "question of intent was not submitted to 
the jury with the proper instructions'* (Id., 325 U.S. at 106) 
because the jurors were told only that, in order to convict, 
they had to find that the defendant used more force than was 
necessary, when in fact the intent required was that the de¬ 
fendant have the purpose to deprive the victim of his con¬ 
stitutional rights. The Court stated; 

It is true that no exception was taken to 
the trial court's charge. Normally, we 
would under these circumstances not take 
note of the error.... But there are ex¬ 
ceptions to that rule.... And where the 
error is so fundamental as not to submit 
to the jury the essent i a.] inaredients of 
the only offense on which the conviction 
could rest, we think it is necessary to 
take note of it on our own motion. 

Id., 325 U.S. at 107. 
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In Fields , this Court was no less clear that an error of 
the kind which occurred here was so substantial as to require 

reversal without objection: 

This is not, after all, a case of nitpick¬ 
ing over nuances in a judge's charge; the 
errors go directly to a defendant s right 
to have the jury told what crimes he is 
actually being tried for and what the es¬ 
sential elements of those crimes are. 

/ Id., 466 F.2d at 121. 

The Government says that an earlier paragraph in the 
charge in this case cures the error of failing to instruct 
the jurors that appellant had to be a party to the agreement. 
A reading of that paragraph shows that it also does not state 
clearly that the jury must find that appellant himself was a 
party to the agreement. It states that appellant and his 
co-defendant Kaps "falsely represented that there had been 
no agreement with any other person to fix" the bids. At 
best, this is ambiguous as to whether the agreement had to 
be between appellant and another person, or just other peo¬ 
ple. However, when taken with the next part of the charge, 
which was the definition and explanation of the elements of 
the crime in the usual outline form, and which states -nly 
that appellant had to know of the agreement, the charge be¬ 
came hopelessly confusing. If the paragraph relied upon by 
the Government states what the Government asserts it does, 
the charge is internally inconsistent; if the paragraph 
cited by the Government is ambiguous, the only one on which 
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the jury could have relied for cla location was the erroneous 
one. Of a confusing charge, this Court has stated. 

Tf -iustice is to be done in accordance 

hens iblei particularly withwspectJo .... 

StaTSSt^st behoved by the govern- 

the crime requires ™ u ired a 

clarification this would have 

^‘rr^r- 

impression in the minds of the -)urv. 

United States v. Clar k, 
suEraT^TTZd aFTW. 

in united States v. Bvrd, suora. this Court explained 

the signifioance of omitting an element of the prime from 

the portion of the oharge whioh outlines the crime, as was 

done here when the Judge failed to tell the jurors they had 

to find appellant was a party to the agreement: 

Thus, in the very climax of the charge 
the court in short explicit terms gave 
the jury what they would naturally regar 
as the nub of the law of the case and 
which, coming at the end of the exposition 
of the law, gave them what they were me st 
?ik^y to hold in their minds and apply to 
the facts in their deliberations, and which, 
j r *• only completely omitted criminal inten 
an essential element but, specifically 
told the jury that, if they f°""* th ® h °* he 
four elements which were mentioned, they 
had a duty to convict. 

Id., 352 F.2d at 574. 


posed by the Government have been 


Thus, the arguments 
rejected by this Court. 











The Government next asserts that this was an issue placed 
before the jury by a reading of the indictment and the ques¬ 
tions asked in examination, and that thus the jurors must have 
been aware that it was the question they were to determine. 

This Court has stated that when the Government has the burden 
of proof, only a concession by the defense that the element 
is not disputed will make an omission of that element from 
the charge harmless (see United States v. Howa rd, supra, 50fi 
F.2d at 1134), and that even if the proof on the element is 
substantial, the jury is required to find that the Govern¬ 
ment met its burden of proof. United States v. Screws, su£ra; 

United States v. Fields , supra . 

The Government cites United States v. Gillilan, 238 F.2d 
796 (2d Cir. 1961), for the proposition that a reading of the 
indictment alone is sufficient to charge the jury of the crime 
That may be true where a reading of the count "sufficiently 
advised the jury of what they had to decide." Here, however, 
there was an erroneous charge given on the indictment, and 
that makes the error reversible. 





II 


Since the Government has conceded before this Court that 
incarceration of an indigent pursuant to 18 U.S.C. §3569 
solely for non-payment of a committed fine is unconstitution- 

n Th" ;• 

al ( United States v. Wolff , 2d Cir. Doc. No. 73-1284), in 
order to avoid a decision on the merits to that effect by 
this Court the Government argues that appellant's claim is 
premature. 

It is the impact of the judgment of conviction now be¬ 
fore this Court which is the subject matter of this appeal. 

The judgment in this case in effect incorporates §3569. If 
§3569 is not declared unconstitutional, then the judgment 
which incorporates it is invalid, for without specifically 
excluding from the judgment a commitment for failure to pay 
because of indigence, the judgment does what is forbidden. 

This case is analogous to Benton v. Maryland , 395 U.S. 784, 
790-791 (1969), where a court's imposition of a judgment con¬ 
sisting of concurrent sentences was held to be a case with an 
adversary cast, and thus justiciable (Id^., 395 U.S. at 791) 
because of the remote possibility that the State might, in 
the future, have both convictions held against the defendant.' 


★This distinguishes International Longshoremen's & Ware - 
housemen's Union Local 37 v. Bovd, 344 U.S. 222 (1953), cited 
by the Government at IVSf itibrief. There the suit was in¬ 
itiated to determine the effect of action by the parties to 
take place in the future based on Government action which had 
not yet occurred. 
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Further, the law is clear that appellant can challenge 
the constitutionality of the portion of his sentence which 
will not begin until the completion of his three-month term; 
thus, such a challenge is not premature. Peyton v. Rowe, 391 
U.S. 54 (1968) .* The Government does not challenge appel¬ 
lant’s current indigence, nor could it, and the assertion 
that appellant's financial status may well improve (Govern¬ 
ment brief at 18) while he is in prison is simply beside the 
point. If appellant should benefit from this hypothetical 
financial windfall before the end of his three-month sentence 
so that he is able to pay the fine, his incarceration could, 
of course, be continued (under the terms of his sentence and 
of 18 U.S.C. §3565) until he agrees to pay. However if, as 
is most probable, at the time of his release appellant is 
still unable to pay the fine, he should not, solely because 
of his indigence, be subjected to any additional mcarce- 
• ration.** To require appellant to wait to challenge §3569, 


*The argument the Government makes here would preclude a 
challenge on appeal from a judgment of conviction to a count 
which resulted in the second of two consecutive sentences. 
Such a result is not only unnecessary under Peyton , but pro¬ 
duces duplicative litigation the courts seek to avoid. 


**Somehow the Government finds solace in counsel's affi¬ 
davit withdrawing a motion to examine the presentence report. 
As was stated there, appellant cannot pay the $10,000 fine in 
a lump sum, and it is not known whether he can make smaller 
installment payments. To assume from these statements, as 
the Government does, that this renders the issue moot is in¬ 
correct, because there is no concession that appellant can 
make any payment at all, and indeed there is no factual basis 
for such a concession. 


7 





as the Government suggests, until he is eligible for release 
except for the time which will flow from the involuntary non¬ 
payment of the fine is to require that appellant remain in¬ 
carcerated beyond that lawful period. In reality, the thirty- 
day period of incarceration would run before appellant could 

T* TH' / 

get a determination of the issue. In this context, a bar to 
relief on the ground of pr«jnaturity would extend "without 
practical justification the time a prisoner *..*• it led to re¬ 
lease must remain in confinement." Peyton v. Howe , supra , 

391 U.S. at 64. 

The Government next argues in the alternative that a 
Bureau of Prisons policy statement* renders appellant's con¬ 
stitutional challenge to §3559 meritless. While it is com¬ 
forting that both the Bureau of Prisons and the Department 
of Justice agree that the statute is unconstitutional, absent 
a declaration to that effect by this Court or Congressional 
repeal of the law, there is nothing, the policy statement in¬ 
cluded, which is binding upon the Government. 

The Bureau of Prisons policy statement is issued pur¬ 
suant to 18 U.S.C. §4042, in furtherance of the Bureau's duty 
to manage and regulate Federal penal institutions. Policy 
statements can be, and are, withdrawn or superseded without 
notice. That today it is the policy of the Bureau of Prisons 
not to detain an indigent prisoner who cannot pay a committed 

• *See the separate apoendix to appellant's main brief. 
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fine unfortunately does not insure that tomorrow, based on 
§3569, the Bureau of Prisons will not reverse that policy. 
Consequently, a decision by this Court declaring 18 U.S.C. 
S3569 unconstitutional is necessary to protect appellant 
from a statutorily authorized, but nonetheless illegal, 
thirty-day period of incarceration which would violate his 
constitutional right to equal protection of the law. 

Appellant requests that this Court declare §3569 un¬ 
constitutional and direct that appellant be administered 
an oath of indigence prior to the commencement of the thirty 
day term so that he need serve no period of incarceration 
because of indigence. 


CONCLUSION 

For the foregoing reasons and the reasons set forth in 
appellant's main brief, the judgment of the District Court 
should be reversed and the indictment dismissed; alternatively, 
a new trial should be ordered; at a minimum, the $10,000 fine 
should be vacated. 

Respectfully submitted. 
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